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BACKGROUND

A Memorandurn of Understanding (MOU) existed between the
Authorized Management Representatives (Management) and the Cﬁunty éf
Los Angeles (County) and the Los Angeles County Professional Peace
Officers Association (PPOA)(JX 1). On May 26, 1978, PPOA fi].éd an
unfair employee relations practice charge alleging the County had prop;osed
irnpllementation of a Physical Agility Testing and Medical i-iixa.mina.tion

TPrograxﬁ a.ffectihg wages, hours and other terms and conditions of employ-

ment and had refused to negotiate the purposed program with PPOA in

viola._tion of Section 12 (2)(3) of the Employee Relations Ordinance.

The County denied the Charge. The Employee Relations Commission
.Executive Offi;:er investigated the charge and during its regular meeting
on June 23, 1978, the Employee Relations Conﬁnission set the matter for.
hearing before William S. Rulé without taking any position on the merits of.-
the charge. A hearing was held before the Hearing officer on August 15,
1978 at which time both parties were given a full opportunity to present
evidence and argument with regard to the charge. A'verbz;.ti:n transcript

 was taken and post hearing briefs filed in a timely manner.



(b) The scope of negotiation between management representatives
and the representatives of certified employee organizations includes wages,
hours, and other terms and conditions of employment within the employee

representation unit.

Section 12. UNFAIR EMPLOYEE RELATIONS PRACTICES.

(a) It shall be an unfair employee relations practice for the County:

(3) To refuse to negotiate with representatives of certified

employee organizations on negotiable matters.

o _ MEMORANDUM OF UNDERSTANDING

ARTICLE 1 PURPOSE

It is the purpose of this Memorandum of Understanding to promote

. and pfovide for harmonious relations, cooperation and understanding
between Manaéement and the -employees covered herein; to provide an
orderly and equitable means of resolx-ring any misundersta.ndings or differ-
ences .which may arise under this Memorandum of Understanding; and to
set forth the full aﬁd entire understandil}g of the parties reached as a result
Ic;f 'good faith negotiation; regarding the wages, hours and other terms and
conditions of ernploymént of the employees covered hereby, which under-
standing the parties intend joim‘:ly to submit and recommgnd for approval

and implementation to County's Board of Supefvisors-.
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ARTICLE 24 FULL UNDERSTANDING, MODIFICATIONS, WAIVER

A. This Memorandum of Understanding sets forth the full and entire
understanding of the parties regarding the matte;'s set forth herein. Any
other prior or e;:isti._ng understanding or agreements by the parties, whether
formal or informal, regarding any such matters are hereby superseded or
terminated in their _entiret-y.

B. Except as specifically provided herein, it is. agreed and undér—
stood that each party hereto ;ro'lunta.rily and unqualifiedly waives its rights,
and agrees that the other shall not be required, to negotiate with respect to
any matter covered herein or with respeét to any other matters within the
-8cope of negotiations, during the term of this Memorandum of Understanding.

C. No agréemeﬁt, alteration, understanding, variation, waiver or
modification of any of the te-rn;s or provisions contained herein shall in any"
rna.nn.er_be binding upc;n i:he parties hereto unless made and executed in
. -writing by the partie; hereto, and, if required, approved and implemented
by C;ounty's Bo.ard of Supervisors, '

D. The v;ra.iver of any breach, term or condition of this Memorandum

of .Understanding by either party shall not constitute a precedent in the

future enforcement of all its terms and provisions.

ARTICLE 26 PROVISIONS OF LAW
It is-under‘stood and agreed that this Memorandum of Understanding -
is subject to all current and future applicable Federal, State and County

laws and regulations, the Charter of the County of Los Angeles and any



lawful rules and régulations enacted by County's Civil Service Commission,
Employee Relations Commission or similar independent commissions of
the County. If any part or provision of this Memorandum of Understanding
is in conflict or inconsistent with such applicable provisions of Federal,
State or County rules and regulations, or is otherwise held to be invalid or
unenforceable by any tribunal of competent jurisdiction, such part or pro-
vision shall be suspended and superseded by such applicable law or regu-
lations and the remainder of this Memorandum of Understanding shall not
be a.ffectedl thereby.

o et X )

POSITION OF THE PARTIES

POPA Position

- Respondents' continuing refusal to negotiate regarding the physical
: fitness- program is a .refusal to negotiate on negotiable matters and a
failure to m_eét and confer in good faith on matters within the scope of
representation. In refusing the charging party's request for negotiations
regarding the physical fitness program respondents have violated and are
cc-ontin_uing to violate Sect_ion 12(a)(3) of the Employee Relations Ordinance

and Section 3505 of the Meyers-Milias-Brown Act.

The proposed physical fitness program constitutes a change in
the wages, hours and other terms and conditions of employment of all
affected employees. Respondents apparently argue that because employees

are called upon in their jobs to exercise certain physical skills and abilities,
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the _ﬁhysical fitnes s. program cannot be regarded as a 'mew' condition of
ernplpyment. The charginé party does not dispute that law enforcement
personnel may engage in strenuous work, nor does it contest thé classﬁi-
cation of certain positions as ''class four arduous'' positions. Respondents'
arguﬁent confuses the requirement that emplojrees perform their duties
‘satisfactorily with a new requirement that they pass a physical ébility test

or a medical examination. It is the imposition of this new requirement with

respect to which the charging p.-a.rty has requested negotiations.

-' Imposition of the proposed physical fitness program is not within

respondents' "management rights. "

The charging party has not conceded any "management right" to
respondents which constitutes a waiver of the right to bargain over the

physical fitness program.

The "'zipper clause' in the 1977-1978 memorandum of understanding

does not constitute a wavier of the right to bargain.

‘The charging party submits that the appropriate remedy herein
is to require respondents to rescind the propos‘ed physical fitness program
which has been developed while respondents have been refusing to negotiate -
_w.vifh thef' charging party regarding the program in violation of Section 12(a)(3)
of tile Employee Relations Ordiﬁé.nce and Section 3505 of the Meyers-Milias-
Bz;owp Act, :a.nd to reISCT'i..nd any and all acts or thir;gs done or undertaken to

i_In?lement the proposed program.



County Position

The implementation of a medical examination and physical agility

testing program is not a proper subject for negotiations.

- The County has the exclusive right to set standards of service to
be offered the public. Such standard of service must include the physical
abilities and level of physical condition necessary to apprehend and control
criminals. The State Employees Retirement System supports the need to
maintain a physically fit police fqrce able to protect the public. The County
Retirement Systems Administration Association supports the safne con-

clusion as does the State Assembly.

California Supreme Court Justice Clark in Hardy vs. Stumpf
(SF' 23482 Superior Court No. 415761) stated in part with regard to law
en:force-:ment, '"". . . a constitutional right to pursue an occupation presup-
‘poseé a;n'ability to perform the job. Neither the federal nor state
C;o.nstitution sugg'ests a person be employed absent the ability to satisfy

job requirements, "

Eikouri's book "How Arbitration Works, "' states, '"Management's
good fa.ith'nght to requirg job applicants to sﬁ-bmit to a physical examination
is so basic that it has rarely been an issue in a.rb-itra.tion. The utility of
I:;hj.rsica.l examinations obviously is not needed once the applicant has been
hired and has commenced service with the empl.oyer--situa.tions. arise to

warrant physical examinations -during the employment relationship.' The



authority for setting standards tor evaluating employee performance has
been long provided for by the Charter of the County of Los Angeles and

other official documents authorized by said Charter.

~ Civil Service Rule 6 provides for developing and maintaing a class
specification for each class in the classified service including physical
reqﬁirements. Civil Service Commission Rule 10. 01 provides the Direciior
_of_Pgrsonnel shall specify the pﬁysical cla:ss of all classifications of
positions a.:ﬁd Rule 10, 08 (b) provide.s for medical reevaluation. Rule 21.01

provides for evaluation of comparative efficiency and performance at least

once a year,

. Therefore within the ffamewgrk of the above provisions of-County
law (Civil Service Rules and Charter), Section 3500 of the Government
Code (l-\rleyers-Milias-gBrownl ch:) which provides in .part" . . . Nothing
'coﬁ£aiihed herein shall be deemed to supersede the provisions of e:;i'sting
_sté.te law and the charters, ordinances, and i‘ules of local public agencies

1

which establish a.nd_regﬁlé.te a merit or civil service system or provide

__fc_)r other methods of admin.istering employee relations . . ., Seci':ion 6(c)

of the _County‘.s Empioyee Relations Ordinance which states “Negotia.fion

shall n;:)t be required on ahy subject preempted'by Federal or State law, or

by County Charte_r, nor shall negotiation be required on Employee or Employer
R.igh-ts as d;_aﬁ.ned-in Section 4 and above . . .", and the Provisions of Law

Article of the Memorandum of Understanding (JX 1), the County's right to

evaluate the physical ability of its peace officers cannot be negotiable,
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Even if the implementation of a physical e}-camination and physical
agiiity testing program were proper subjects for negotiations, the clear
and unambiguous language contained in Article 24B of the Memorandum
of Understanding specifically waives charging i)arties' right to compel
respondents to negotiate such matters and relieves each party of its obli-
gation to bargain collectively during the life of the contract not or_lly with
reépect to any subject matter covered in the contract but also with respect |
to any subject matter within ;che scope of negotiations not covered in the

contract.

Waiver of bargaining of "zipper" clauses, such as that set forth in
Article 24B above, are very common in private and public sector labor-
‘management agreeménts and during negotiations an employer may insist on

the inclusion of a "zipper' clause to the point of impasse.

There are no reported State court decisions interpreting "z..ipper'”
clauses under the Meyers-Milias-Brown Act. In a recent series ot cases,
however, the Califo.rnia, Supreme Court has he}.ci that in cc;n_struing the
Méyers-Milias-Browu Act,- Governmént Code Section 3500 et seq, the
Courts ‘must review the Federal Law as set forth by the National Labor
Relatlons Board and the Federal Courts in interpreting the National Labor

Relations Act in order to properly interpret the applicable provisions of

the S_t:até la.w-'. (Fire Fighters Union v. City of Vallejo (1974) 12 Cal. 3d

608, 615-617; Social Workers Union, Local 535, SEIU v. Alameda Counfy



Welfare Department (1974) 11 Cal. 3d 382; Glendale City Employees!'

Assn. v. City of Glendale (1975) 15 Cal. 3d 328.) California Appellate

Courts have also held that Federal Law is persuasive authority regarding

interpretation of the provision of the MMB Act.

A properly drafted "zipper' clause may be considered a waiver

of a union's right to negotiate about matters either contained in the contract

or not dealt with in the contract. (Radioear Corp. (1974) NLRB No. 13,

87 LRRM 1330.)

In NLRB v Southern Materials Company (1971) 447 F.2d 15, the

United States Court of Appeals recenﬂy upheld a waiver clause virtually
identical to that contained in Article 24B and ruled that the employer was
under no obligation to bargain regarding the issue of unilateral termination

of Christmas bonuses during the life of the contract.

The 'zipper'' clause in the Southern Materials Company case

provided: “The Comp;any_ and the Union, for the life of this Agreement,

' eaéh voluntarily and ﬁnquali_fledl.y waives the right, and each agrees that
the other shall not be o'bligated to Barga.in collectively with respect to any
Isubject mai;tez-: referred to or covered in this Agreement, or with respect

to any subject matter not specifically referred to or covered in this

Agreement, "

In the Radioear case, the Board, citing and relying upon the Court

of Appeal's decision in NLRB v. Southern Materials Company, supra,

10,



rejected what it termed a "ri;gid" application of the '"clear and unequivocal"
waiver rule, and construed a broadly phrased zipper clause as being a
conscious waiver of the union's right to bargain about specific subjects
not referred to in the agreement — there, the termination of a "turkey

money' bonus.

The zipper clause in Radioear reads in pertinent part: ". ., .
Therefore, for the life of this agreement, the Union agrees that the
Compang.r shall not be obligated to bargain collectively with respect to any

subject or matter not specifically referred to or covered in the agreement, "

A se(*;ond factor set forth in the Radioear case is also present here,
The obligation to ba.rga.in under the Meyers-Milias-Brown Act and the
Employee Relations Ordinance of the County of Los Angeles does not compel
either ‘party to .‘agree; _to-any-'thing (Government Code -Section 3505; Employee-
,Reiafions Ordinance Section 3(d)). If PPOA had not wanted a tight. zipper
clause in the MOU, it.céuia have refused to agree to its inclusion or it

could have, like some County unions insisted on a less restrictive version

1_;he1_'.eof. Charging party did not do so.

A fi_nding Ii_n tavor of the charging party would have the effect of
nullifying a clear and unambigub;;s provision of a bargaining agreement
which -wa.s'f_ully arrived at in hegotia.tion by mutual understanding of the
parties to the agreement. Such a decision would serve as an invitation to

parties, who have reached negotia.ted good faith agreements, to violate



their agreements by filing untair cnarges to condone the violation of their

negotiated contract.

By granting the charging party something which though aware of
management's plan; it did not even demand to put on the bargaining table
as an issue subject to the give and take of contract negotiations, the hearing
officer would.frustrate the purpose of good faith bargaining between labor

and management.

PPOA's demand to_neéotiate is without merit or basis in fact. PPOA
proposed to negotiate on duty time to prepare for the agility test and physi-
cal examination and the provision of County facilities for that preparation,

Tthe relationship with the annual performance evaluation and the classifi-

cation of liability when preparing for these tests.

The tests consist of tasks typically performed by Deputies .in the
c;)urse ot performing their duties. A working peace officer must be able
to perform thése. tasks routinely. No one needs to prepare for a physical
‘examination. Present employees hired before January 1, 1976 would be
Y'grandfathered'’ and exempt 1r.orn receiving "Improvement Needed'' or
"Uﬁéatwfactory“ performance evaluation and thereby exempt from disci-
pline and diécnarge for failure to pass the physical agility test. Any pro-

-'motion coﬁld ﬁot be affected since promotional opportunities are to be

found outside the classes covered by the test.
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PPOA has been aware of the proposed program since May 24, 1976
(TR59:6-9), has signed new MOU's and each contained Full Understanding, .

Modification and Waiver language.

The County met and consulted with PPOA in good faith to solicit
the Union's reaction to and suggestions for the program (TR91, 92, 93,

94 and 96). The County then modified the plan.

The Cdunty submits that the great weight of evidence shows that the
' -"irnplementa.tion of a physical examination and physical agility testing pro-
gram is not a proper -subject for negotiation and even if it were, the

charging party waived its right to negotiate it.

Therefore, the County requests that the hearing officer finds that
the Couﬁty did not commit an unfair employee relations act under Section
12(a) of the Los Angeles County Employee Relations Ordinance and dismiss

Unfair Charge 9.11.

FINDINGS AND CONCLUSIONS

The mqterial factsl in this ca;.se are not really in dispute. Perhaps
as early as May 1 976, PPOA was made aware the County intended to imple=--
ment a physica.l agility program for Deputy Sheri.ffs.- The discussion
befween the parties about the program in 1976 appears to have been rather
i.n.fgrmal.. PPOA Ima.y well have indica.ted some support for the phyéical
eica:miila'.tioﬁ concept and even for agility te‘sti_ng_, though the record is

quite clear the County made no attempt to implement the program in 1976.
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The record is unclear whether PPOA knew in May 1976 juslt what effect .

the agility testing program could have on its unit members. Neither party
made any negotiation proposals with regard to the program :Ln the negot-ia.tionl
for 19?6-77., 1977—7;8 or 1978-79 MdU's. The record indicates the program

was not even discussed in any ot these negotiations.

The record is clear the program was discussed with PPOA at least
on Oc_tober 4, 1977 in a meeting c.a,lled for that purpose. At that meeting
PPOA was .given a copy of the proposed agility test which the County
indicated would be implemented November 1, 1977. (AX 1). By letter to
the Shériff dated October 11, 1977, PPOA requested ''to commence tn.e

_Meet and Confer process for the purpose of reaching agreement regarding
"the Physical Fitness, Agility ahd Examination Program. ' (AX 2). Captain
Anderson replied for. the County on October 19, 1977, thanking PPOA for
its "input in the form of comments and suggestions . . . these express
cc;nce_rns . . « are being considered . . . Prior to implementation of
physica_l agility testing, we will again be in contact with y.our organization, "

(AX 3). The program was not implemented on November 1, 1977.

No further formal discussion or correspondence took place between
the parties until a meeting on April 20, 1978 between the Sheriff's
Depar{:ment_, Department t;i Personnel, PPOA and a.m_)ther employee organi-
gation. At this meeting PPOA was 'given some additional information on the

program including that the agility test would be linked to Performance

14,



Evaluation and that implementation was scheduled for July 1, 1978. PPOA
was also given a copy-of an Annual In-Service Physical Agility Test form
for employees to sign acknowledging that the Agility Tes;t would be given all
Sworn Personnel w.orking' in an arduous Class 4 classification annually, that
failure to ;;a.ss the test wiil result in an "Improvement Needed' Evaluation,
and. that a second failure six months later will result in an '"Unsatisfactory"
Evaluation and termination. (AX ;':'). PPOA represents employees working

in arduous Class 4.

On April 24, ana April Z'I?, 1978, PPOA wrote the Sheriff's Office

and the Department of Personnel requesting négotiations on the program
«~and referring to PPOA's position as previously expressed in its correspond-
| ence of October 11, 1977 (AX 4,6). The Coun.ty replied by letter dated

May 4, 1978, ", . . We are prepared to meet and consult in accordance
with Section 6(a) of the Employee Relation Ordinance.! (AX 7) and by.letter

dated May 5, 1978, ". . .Although we disagree on the issue of negotiability

e Certaiﬁly our proposed progl;arn is subject to consu:lta.tion as provided
under Section 6(a) . . ." (AX 8). PPOA filed UPC 9 11 on Ma.y 26, 1978

which led to the instant hearing.

First, the County contends the program is not a proper subject for
negouétions relying primarily on Section 5 of the Employee Relations
Ordinance on County Rights which states in part, '". . . exciusive right of

the County to . . . set standards of service to be offered to the pablic . .

15,



- The County argues this language givés it the right to set physical standards
for quality of work and thus the Agility Test. The County supports its
contention by numerous citation and quotes from reports about safety

e':fnployee S.

‘While the Hearing Officer would certainly agree the County has the

- right to establish a physical examination for jpb applicants and to require,
subsequent physic;al examination when it has reason to believe an employee
may bé unable to physically (iO his or her job, .the Hearing Officer does not
believe Section 5's reference to ''standards of s-ervicel” was meant to prc.)_vide
the County an exclusive right to implement Agility Tésfing.' The words

- "standards of service'' must be interpreted to mean such things as the
number and types of empléyees and equipment which will be made available

_to serve the public and not Agility Testing.

While the Céunty is correct it has the authority to set standards for
ev'a.lua.ti.n_g‘ employee perfornlla.nce long provided bf the County Charter and_
Civil Service rule, _t.he Colunty is clearly required to negotiate wages, hours
- and othei:' ter_rns. and conditions .of empioyment, The County has the right to
-eva.lua.te the physica.l.a.bility of its peace officers but the methods and effect .
of such evaluation may will change conditioﬁs of employment and thus be

subject to negc-ata.tio.n.

._Secc_mdly, the County contends the clear language of the MOU speci-

fically waives PPOA's right to negotiate about the program even if it were
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negotiable. The County argues Article I is clear that the MOU is the full
understanding regarding wages, hours and other terms and conditions of
employment, and that Article 24B is a clear "zipper clause'' excluding any

further bargaining during the life of the MOU.

The Hearing Officer is in complete agreemgnt with the County's
argument fhe California Supreme Court ixas helad that inlconStruing the
Meyers-Milias-Brown Act the Courts must review the Federal Law as
set f;fth by the National I..abbf Relations Board and the Federal Courts.
-The Hearing Officer is also in égreement a prdperly drafted "zipper cla.use"l
may be considered a wa.;wer of a union's rig}‘ﬁ: to negotiate about matters

either contained in the contract or not dealt with in the contract,

The County cites two cases in particular, Radioear Corp, and

'NLRB v. Southern Materials Company to sustain its position. The Southern

Materials Company case involved the Union's attempt to negotiate over

Christmas bonuses in the light of a strong waiver cla.use.‘ There was some
quési:i'on as to whether Christmas bonuses were included as part 6f the

. contract. ..'I'l_le Court held the ''zipper clause' excluded the matter from
negotation. 1V.s?hilé not completely familar with this case, the Hearing
Of'flicer would question the similarity between a Union's desire to negotiate
a Christmas bonus and PPOA's desire to negotiate x.nrith the County to pre-
vent the unilateral ﬁnposi£ion of Agility Testing which could bring loss of

benetits and even employment to its members.
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In Radioear Corp. the issue was 'turkey money'' bonus which the

Company discoutinue& and refused to negotiate under waiver language.
Thé Boa.l-'d upheld the Company positiop that negotiation was not required
but only after .noting the Union had used .a. Christmas bonus as leverage to
get highe_l; wages and could hardly have been unaware of the need to

| neggtiate turkey money" or- lose the benefit. The Hearing Officer does
not consider the facts in Radioear analagous to PPOA's request to negotiate
over'AgiIity Testing which County did not indicate a clear intention to

‘implement when negotiation for the 1977-78 MOU were in progress.

'Tﬁirdly-, the Count§ contends PPOA's demana fér negotia.tions on
h;{kgility Te;;ting is without merit or basis in fact, -The County's prin.cipa.].
rargument in this area is that persons employed prior to _Janqai'y 1, 1976,
_wh_ich would inc_iude E}_ll PPOA members in the unit since it requires a
mmlmum of three years service to ;iual_i.fy for those positions, would be

"grand.fa.the-red" from receiving "Improper Irnprove.ment Needed' or
""Unsatisiactory" per-formé.nce eval.ua.tions- ‘and therefore c;xcempt from
_discipline or discha-rge for failure to paés the phys-lcal é.gility test. While
this sounds fair, the record is clear failure to pass the agility test could
étill léa.d to a requirement of remedial work on employee time and tha.-t
failp,re to pas s. would be recorded on the employee's record and performance
evaluation which might well be considered by éuperiors in determining |

future assignments and/or promotion even if promotion meant removal from
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the class in which tne agility test was required. P#rticularly in a
'para—military organization the Hearing Officer can appreciate the genuine
concern 6f an employee having any failure recorded in his record even if

he is as su.red' it won't count against him. The Hearing Officer must also
recogr.lllze- .t;.he J.egiti:nate concern of PPOA that employees hired after
;I_anuary 1, 1976 will soon be its members as they rﬁove up through the ranks
_and'would be subject to discipline and 'd.ismis sal for failure to pass the aéility
test under the County's position even though such a requirement had never

-been negotiated into the MOU which would then cover them.

-Lé.stly,"and perhaps with greatest emphasis, .the County contends.

PPOA was-awall'e of the program in 1976, 1977 and 1978 but failed to make
“any attempt to present proposals for negotiations on the program fbr the-

19?6-—77-, 1977;_'?8, or 1978-79 MdU‘s. 1:-’POA had its opportﬁnity to negoti-

ate the p_rogra.m}a.rgues,the County, did not use it and is now precluded by

the waiver ‘clause from doing so.

The record is uncieé.r how -rnucn PPOA knew of th:.a program 1n 1976.
The C_ounty's éubse.quen;t meeting with PPOA_ in October 1977 and it.s failure
to it_nl-)lemem;..the prograrn_have convineed the Hearing Officer that PPOA
had nc;'r'ea.so_n to belie\.;e the County intended to impiement‘ the program
c_lu'riﬁg the_1976—7? MOU or before negotiations were completed for the 197'}'--
78 MOU. The last_writteh word PPOA had from the County in October 197? on

the sﬁbjecf said, '""Prior .to irnpiementa.tion of physical agility testing, we will
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again be i1n contact with your organization.'" (AX 3). At that point the

- County had not stated in writing it would not negotiate the matter.

The Cdunty's position to implement the program and to refuse to
negotiate became qﬁite clear in May 1978. (AX 7,3)_.. The UFC was filed
iﬁ Ma.y 1978 when the 1977-78 MOU was still in effect. Since PPéA had
‘'no reasonable reason to believelthe County would not negétiate the agility
' _-prog'ram.if .the County did decide to go ahead with it prior to concluding
both‘i.ts_ i976-7? and 1977-78 ﬁegotiations with the County, £he County may
‘not now successfully contend that PPOA shouid have made demands. in. _

negotations if it'wanted to negotiate about the ‘program.,

The 1978-?9 negotations are a different matter and that MOU

, contains the same waiver language found in previous MOU's. By the tinl;a

; of-l9—?é-?9 nggotié.tions, PPOA knew the County had refused to negotiate on.
the progl;'a.m and planned to implement it. PPOA may not. plead lack of
knowledge 'of County -intentioné in May 1978 but that does not mean the
‘burden was clearly on PPOA to deﬁland negotiations on th‘e subject. The
burden to prOp-ose a change in negotiations rests on the party which wishes
to méke that.change.. PPOA did not want the .irn‘plementa.tlbn of the agility
testiné pro"gram.- The-prograrn was not in effect, was certainly not a past
pracﬁce. and wé.s Inot provided for in th_e previous MOU. The County -

wanted the program anda it was up to the County to propose it. There is

no evidence the parties even discussed agility testing in negotiations and
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there is no evidence the County said at the bargaining table it was their

intention to implement the program.

In both the Southern Materials and Radioear Corp. decisions the
Union _wa.s. aftempting to rgquire ba.rga-ining on a benefit the Union wa.nte_d
to obtain. or continue. -The contracts did not clearly provide the benefit
and.the Court and NLRB held the Union was excluded from seeking the
' _ benefit by the waiver clause in the contracts. If PPOA were to seek a fully
paid medical exam for all members of its units and for all dependents on a
quarterly basis, for example, the waiver clause would exclude such |
-. negotiatio'_ns; In the opinion of the Hearing Officer, the same reasoning in

these cases must apply in the instant case.

The County has not convinced the Hearing Officer that the MOU,

-the charter or the Law gives it the unilateral right to irnplemént an.agility
testiﬁg program which could impact on the workiﬁg conditions of PPOA unit
membérs withc;ut negoﬁating the subject with PPOA. The agility testing
program cou}d resuit in current PPOA unit membefs being requiged to.
work to pass the test without additional compensation‘ on their own Iti.tne

' :?.nd/o.;r to havé their employee records and evaluations indicate failure of
the tesf which might be a d;atrilnent to future assignments and/or bromotions.
The algility testing program could resn.:tlt in future PPOA unit members being
.die-;ciplihed an& even dischﬁrged for failure to pass. The fact that employéeé

hired after January 1, 1976 have signed a document that they recognize they
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mus_t pass a yearly agility test or face discipline and discharge does not
-changle tl'_le MOU betWe:e_n the parties. That may only be changed in
negotiations. Were this not true a Company or Agency might well take

a.dva_,nt.a.ge of a new employees' willing:.;less to sign almost anything to get

a job and simply have a new employee sign a document that the benefits in
" the _MOU. or contract would not apply to him. Under such circumstances

- an Agreement would have no meaning and this is not what the law provides.

In summary then, the Hearing Officer is convineed by the r-ecord
in this case that the agility testing progré.zn could ha..ve substantial effect
- on the otheriterms and conditions of employment of PPOA unit members,
-;_tha.t neither the MOU, the Charter or the law gives- the County the unilateral
| right to _ilnplement s;uch a program, that there is no established practice
of agility tesl_:i:rig in the unit, that the MOU does not provide for agility
te_s;j.hg, that the burden of raising the agility testing program in negotiations.
was on the éoﬁnty and not on PPOA since the County wished to implement
the prégr_arﬁ and thatl the County must now negotiate the n';atter with PPOA

in acéordance with Section 6(b) of the Employee Relations Ordinance.
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FINAL ORDER

Based upon ail of the evidence and argument on charge UFC 9.11,
.it is the decision of the Hearing Officer that the County did violate
Section 12(a)(3) of the Employee Relations Ordinance as charged and must

negotiate its agility testing program with PPOA before its implementation

in accordance with Section 6(b) of the Employee Relations Ordinance.

Wlﬁfa./rn S. Rule
Hearing Officer

.December 28, 1978

Redondo Beach, C alifornia
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